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Third-party litigation funding (TPLF), first pioneered in Australia two decades ago, is now a globall,

multi-billion-dollar business.

The returns for investors who undertake to finance plaintiff litigation are reported to be as high as
400%. Advocates point out that TPLF enables injured parties who might not otherwise be able to
afford to bring a lawsuit if they had to depend solely on their own resources, a lifesaving source of
financing that is always non-recourse. However, critics believe there are downsides that adversely
affect judicial and administrative proceedings worldwide. As is often the case with exceptional
opportunity: The greater the risk, the greater the reward.

A TPLF Primer

TPLF (or dispute resolution
funding) is a financial arrangement
whereby the funder of litigation
agrees to pay a litigant's legal fees
and expenses in exchange for
receiving a significant percentage
of any recovery upon the plaintiff
obtaining a judgment or reaching
a settlement with the defendant.
Those expenses can be quite
substantial and include such items
as expert witness fees, possibly lab
testing fees, and other similar
outside costs. Despite the fact that
TPLF started off as a
litigation-funding mechanism, it
has now been expanded to include
funding for arbitration cases. The
key factor for the funders is how
strong is the likelihood of a solid,
winning recovery, whether by trial,
settlement, or arbitration award.
Thus far, their track record for
picking cases that are likely to bear
financial fruit is quite good, with a
reported 96%-98% recovery
success rate. And hedge funds that
invest in TPLF boast an average
return that is ten times that of the
global average for hedge funds.

Structuring the
Financing

The agreement entered into
between the funder and the
plaintiff is not a loan agreement;
rather, the funder extends
non-recourse financing up to a
certain cap amount. At that point,
all risk is on the funder due to the

fact that if, in the end, there is no
recovery out of the claim, then the
funder will lose their investment,
the plaintiff is not liable for
anything, and there is no recourse
for the total-loss investment.

But in exchange for taking such a
risk, the funder stands to reap
quite a windfall out of the plaintiff's
successful judgment or settlement,
with the typical percentage being
25%-40%. If the plaintiff's attorney
carves out another 33%, the
plaintiff may be left with the
smallest portion of the recovery of
anyone, despite having gone
through the pain, suffering, and
often times considerable future
suffering from personal injury,
medical malpractice, or workers’
compensation injuries. And
that—according to some critics of
the TPLF practice—is where the
system works an injustice on the
true victim of the claim.

TPLF and Class Actions

Aside from the aforementioned
relatively paltry recovery
percentages that plaintiffs receive
under TPLF-structured financing,
there is also criticism that given
the very deep pockets behind the
funded litigation and the lack of
upfront risk on the plaintiff, there is
a strong tendency to go full-bore
through the trial process rather
than reach an early and amicable
settlement. This, in turn, overly
burdens the judicial system,
further clogging already
backed-up dockets. Furthermore,
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legal reform advocates argue that
TPLF lacks transparency and in
practice turns ‘whether to sue’
litigation decisions over to outside
investors.

In particular, TPLF plays a
significant role in Class Action
lawsuits—expensive undertakings
to begin with—which oftentimes
might have to be abandoned save
for TPLF investment. But that in
itself poses an ethical
consideration when it comes to
defining the class and obtaining
approval for settlement from ‘class’
members. In Australia, for example,
where there is no class certification
procedure under which a judicial
order would bind all class
members to the funding
agreement, TPLF funders insist
that class members agree in
writing to ensure the funders’
percentages in the event of
successful litigation. As a result, an
‘opt in’ class is created, which limits
the number of class beneficiaries
only to those who have signed the
agreement.

A Call for Greater
Oversight

To address the issues surrounding
TPLF funding of Class Action
lawsuits in Australia, legislation
was passed that would limit the
fees for class action lawyers and
funders to a maximum of 30% of
any total payout and, at the same
time, give courts the authority to
approve and modify funding
agreements, besides requiring that
funders be licensed.

In June 2022, the U.S. Chamber of
Commerce’s Institute for Legal
Reform (ILR) and twelve EU
business and trade associations
issued a joint statement endorsing
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the European Parliament Legal
Affairs Committee's report on
Responsible Private Funding of
Litigation. In the EU, TPLF has been
growing at an exponential rate, and
despite TPLF having various
earmarks of a commercial financial
practice, little regulation existed to
put in place safeguards for effective
oversight. The EU report and the
ILR's endorsement of that report
were considered the first steps in
bringing some measure of sensible
control over TPLF financing of
litigation both overseas and in the
uU.s.

Risk-Benefit Analysis
TPLF litigation funding may not be
the right path to take in every case.
However, for the plaintiff who
cannot afford to pursue any legal
remedy without such financing
assistance, the answer is clear. It is
now up to the regulators to see to it
that the plaintiff is not only
recompensed for loss or injury but
that their position as stakeholder is
protected as well.

“WE ARE A
MULTIBILLION-DOLLAR
COMPANY BECAUSE
LITIGATION IS
EXPENSIVE. AND
THERE'S AN AWFUL LOT
OF DEMAND FROM
BUSINESSES FOR THIS

KIND OF SOLUTION.”
- CHRISTOPHER BOGART, CEO,
BURFORD CAPITAL
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Action

1

Best Interests of
the Client:

The attorney must
consider whether the
acquisition of TPLF
funding is an absolute
in order to proceed with
litigation, given the
client’s financial
situation, available
resource options, and
the merits of the case.

Selling to the
Funders:

The attorney must be
prepared to make the
case to the TPLF hedge
fund investors the same
as he or she would be
required to do in pursuit
of any other investment
funding for a client.

Disclosure to
Client:

The downside of TPLF
funding for the client in
terms of a significant
reduction in net
recovery must be fully
explained to the client
in writing upfront.

Undergoing
Changes:

TPLF funding practices
are currently being
closely scrutinized by
legal reform advocates
and similar parties and
will likely come under
stricter regulation,
which the attorney
must be aware of.
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Further
Reading

1. https://www.lexisnexis.co.uk/legal/guidance/dispute-resolution-funding-an-introduction-
funders-perspective

2. https://www.law.com/2017/03/29/who-rules-the-world-of-litigation-funding/
3. https:;//news.bloomberglaw.com/us-law-week/demystifying-the-litigation-funding-process

4, https://instituteforlegalreform.com/blog/third-party-litigation-funding-buying-trouble-
across-the-globe/

5. https://www.cbsnews.com/news/litigation-funding-60-minutes-2022-12-18/

6. https://associationoflitigationfunders.com/about-us/litigation-finance/
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law departments around the world, overseeing our
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Will has leveraged his legal experience interpreting
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FTC) and state agencies (NYAQG) to oversee research
and other areas at Bear Stearns. In this capacity, he
counseled analysts on regulatory risk and evolving
compliance requirements. Will also consulted on the
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documentation of compliance clearance of research
reports. Will then went on to work in product
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compliance development firm pioneering the
dynamic updating of regulated firms' policies and
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Washington University School of Law in Saint Louis
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Pawling, NY, with his wife and daughter.
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About GreenPoint Excecutive
Search and Recruting

> Founded in 2001, GreenPoint Global offers a blend of
proprietary technology and US-trained lawyers to
provide advanced legal solutions to our clients. As
part of GreenPoint Global, the GPESR team draws
upon a deep knowledge base across multiple
disciplines including Legal, Publishing, IT, Finance,
and numerous other industries.

> By virtue of our unigue methods and a proven
history of providing top-tier legal services to our
clients, the GPESR team is capable of supporting a
diverse client base both in the US and globally. From
solo practitioners to AmLaw 100 firms, legal
publishers, Fortune 1000 companies, and in-house
law departments, our team offers legal staffing
solutions to suit any business needs. GPESR
provides skilled attorneys in either permanent
placements or temporary contracts through a
selective recruiting process. Adherence to quality,
value, and flexibility are hallmarks of our offerings.

> Ensuring privacy and security of client data is a
critical component of our business. GreenPoint has
instituted rigorous physical, administrative, and
technical safeguards to protect the integrity,
security, and privacy of client data, all of which
comply with the most stringent US and global
standards and regulations.
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About GreenPoint
Law & Compliance

> GreenPoint Global was founded in 2001 and since
that time has faithfully served an expanding roster
of clients. GreenPoint leverages a unique
combination of US-trained attorneys and
proprietary technology to deliver a unique offering
of skill and flexibility to meet client needs.

> Our core team of experienced US attorneys is
based in Israel and works US hours. The breadth of
experience of our attorneys ensures high-quality,
cost-effective results across a wide range of legal,
compliance, and regulatory matters.

> GreenPoint's methodology and proven track record
of achieving client objectives has resulted in a
broad base of clients in the United States, ranging
from Fortune 500 insurance companies to solo
practitioners, law firms, in-house law departments,
and legal publishers. GreenPoint attorneys are
selectively recruited and deployed based on
possessing demonstrable subject matter expertise
covering a broad spectrum of substantive US laws
and regulations. The work product of our attorneys
is thoroughly vetted internally before delivery to
client. Adherence to quality, value and flexibility is
at the core of our foundation.
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